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l nt hi s capital case, t he def er
onvicted by a Shel by County jury o]
nt he perpetrati oAnt stéhtee m@ien g hearin
o untdhr ee aggravatisndgegiomdums traenacseo n
1)t he def endant h ad been previ ous|
i ol efnetl oni e s ; ( 2 )watsh e snpuercdi earl | vy hei n
rcruel ; and ( 3) t he mur der was C om
scapeom | awf ul custody or from a p
ennCode Ann. 8 39-13-20414 (i) (2), (¢
he aggravating circumstances O ut \
i r cums tbhaenycoensde aas onabl e doubtt haen d esfeen
0 death by el ectrocuti on. We addr

(1 )Wh et htehre standard o f rev.i
for tri al cour't rul i ngs
SuUupepgi on I S s ues ai s
"prepondeacfanctehe evi dence"
st andarod, an "any mat er i al
evidence" standard,;
(2) Whet her t hi s Cour't s hou
a rul e o f | a w requiring
el ectr orneiccor di ng o f custodi
I nt errogations,;
( 3)Wh et hetrhe tri al court ' s
fail utr e admit portions o f
t esti mofnyJdohn Hut s on, P h ,
cl inic@lsychol ogi st , at t h
sentenophmag e of t he tri al, W
reversibl e error ;
( 4 ) Whet htehre change i n Tenn. C
Ann. 8§ 39-13-204(¢e) adding
| a n g u a gNeo di stincti on s hall
madkeet ween mitigating circum
as set f orth I n Ssubsection (
'Tenn Code Ann. § 39-13-202 (a)(:



t hosether wi se rai sed by t
evi denwlki ch ar e speci fical
reqguested by ei t her t he stat
def ensoe be i nstructed to the
i s evi dence o f t he | egi sl at
i nt etnh at tri al courts speci f
c har gteh e jury on nonstat ut
mi tigating factor s,; and
( 5)Wh et hetrhe def i ni ti on o f
"ser i opuhsy si c al abuse"” n t
“"heinowmst,r oci ous, and cruel
aggravafolrmenn Code Ann. 8
13-20G4) (5) i s unconstitutio
vVvague
Wehave determined from our i ndepende
ust hat Odom received a f air tri al T
t he jury's verdioct o f "gui |l ty?" o f f
aggr av artaepde i s suf ficientltyhreessupgplepanrc
Acordgl y he convictions ar e affirmed
t hat reversibl e error wa s commi tted
f ol | owiengga r(dl:) t he I nter medi at e C a thret
“"heinoas¢$yoci ous, or cruel " aggr ayv:
supporbtyed he evi dence; ( 2) t he jJjury'
wascommitt ed by t he def endant whi |l e
custody i n a pl ace o f l awf ul conf
def endaenstc asp e from | awf ul custody 0
confinene3nt ;t"hieal court's faildefeen o
t opresent mi ti gating evi dence i n t |
t eti mpand ( 4) t he tri al court ' s f ai
t he ury as t o nonstatutory mi t gat.i
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denaad speci fically reqguested by
n . § 39-13-204((i)(8)(Supp. 1995)
Consi dering t he entire record
find the errors found therein n i nvo
obably t han not affected t he sent
prejudioce t caalt hpersojcledsiTeinn. R . App
cordi ndly sentence o f death i s vV a
manded f or a new sentencing hear.
FACTS

Thedef endant does ot e lcalehelyg e
nvi cteiveigdc e Neverthel ess, a bri ef
i denaeduced at t he gui |t p hase,
rspectoOwvieer evidence wil/ be disc.t
eci fic i Ssues.

Ther edodncates t hat at appr oxi |
ylo0, 1991, Ms . o Mn & afnt E kt t@heel rJe si den
ster, Ms . Mar vy Loui se Long, t o k e
rpodi atri st , Stanl ey Zel |l ner , D. P
wgr oceries whil e s he was o ut Jo
m. ; t hi s del ay prompted Long t o C
hnson had not k ept her appoint men
|l from Long, Zel |l ner agreed t o ret



co

W h

d e

hnsocnars i n t he par king gar age. H
r k ignagr aagned b s er v e d her body i nsi de.

e Uni on Avenue pol i ce precinct an

| nvest i goaftfiincger s Eoahdod ghmomn t

oor bodé&ar dher car wi t h her bhakes dhdavmr

e swa s up over & edunbdaecrkg ar me nt was
k1 esQne of sever al | at ent finger pi
armlseat belt fastener"” o f Johnson' :
|l ongi ng t o t he def endant , Ri chard
The medi c al examiner testified
| t i pt aobu nwmtl ® t he body, i ncl udi ng p
e heart |, | ung, and Il i ver . These
d ul ttiemlay deat h. The medi c al e xami

unao s her hands examomtaalre veal ed a t
g i nwaall | and t he presence of semen
di ceaXami npirdniso a e at h was neither i

medi at e t o t he wounds but h ad occ

T hr edea yasf t e r t he i nci dveomtn,i eS eMrc g\
t he Homi ci de Uni t |, Me mphi s Pobkic
fendant . As a resul t o f a search
nfi scatlear ge, openkndfotkeml & ¢t e d e

en hey arri vedicdte ohé&€i em Mc Wi | | i

f e n doafn ttchhear g e s against |hiim: and hrtese



hi m. The def endant execut ed a " Wai v

“Ot iSsmi t h . " A s hort t i me | at er h e a
hi ms eflafl sel vy, @ Xeewudredwai gt sby si gni
Odom" and gave Mc Wi I I i ams a compl et

|l n hi s shattdhme def endant sai d t

I nt entwiaosn t o accost Johnson and s na
seeher I np &trhneg gar age besi de her c a
gr a b bheedr ; bbbt hhem f el |l i nt o Hteh & hferno mp
herover ctohnesol e i nto the rehohsean . wi
kni fedlohnson addressed him as " son "
enr agtehde def endant ; h e responded t h
son. "He p a h ehde r vaginal |l vy; h e f el t t
sti |l | al i ve because s he s poke t o h i

def endant cl ai med n ot t o have remem

wounds. Thereafter, the defendant
ri fl ed t hr ough Johnson's pur se He
except t he car k ey s, whi ch h e | ater
abandoned bui |l di ng where h e h ad cl o

The def endant presented n o e v i

tri al .Based on t he evi dence above,

o
D
—
D
>

doafnrt6 d e gr e e mur der commi tted I

STANDARD OF REVI EW OF SUPPRE:



Pretrial, t he def endant mo v e d

h ad gi oemol i ce hios |l awi egt . He <c¢ I a
ebhhreatened and coerced i ntso ea@d@refd
guebobs an attorney were ref used.

Wil litemgsified t hat theedédteadante
e r caendd t hat h e neverorynguebBhe dt raina
i ghelde credi bt hewtit ne$ s es and acec
sti mony o f Mc Wi | I i ams. The tri al
ewnd under st oodubinal comnght s and h
i ved ose rights bef or e gi ving hi s

i mi n al Appeal s i n reviewing t hi's

Thedeter mi nati on by a tri al
t haa confession was gi ven kn
andvoluntarily i s bi ndi ng 0
appel lcaotue t s unl ess the def en
can s how t hat t he eviden
preponderaagtad sn st t he tri al
cour trwl i nSgt.at e v. , O"Guinn

709S. w. 2d 561, 566 ( Tenn 1
Theries pooof irne ctohred whi ¢ h

pr epondeargaati enss t t he findings
t he tri al court

|l nour consiadadfrtahii © wies ;mwd ,e t hat

ur tosg t hiag es hmote been consi stent
andaurndd e r whi ch a tri al court's
ncl usifonsaw on suppression i ssues .
di d t he Cour't o f Cri minal Appeal s
reponderfanehee den st andar dt.)”", St at e
phepn8738 S. W. 2d 530, 54 4 ( Tenn. 1




(T

m a

ter mi nati on at a SsSuppression hear

peal .. [ T] he presumpti onma yo fo ncloyr rbeec
appeal i f t he evi dence i n t he rec
i &loust fi ndi nQtsate : v . Ko®lI3l yS. W. 2 d

ennd98pDJYh{fe" Cour't of Cri minal Appea
untdo accept t hat deter minati on [ &
nf eswa®onfraenedl w ol unt ari |y gi venl nu
er ecor onpgeaeps agai nst t hStta tfei nvd,i nA

9 S. W. 2d 359, 362 ( Tenn. Cri m. Ap
t he tri al j udge after ganofe vai oo tt

ppress ar e afforded t he wei ght of

| hot s et asi de t he t ri al court''s
nt ai ned i n t he record preponderat
Fregubghowever, courts have use
i denseandard t o review a tnr in@a | a
ppr esnsoitoinbtn, .t . |., St at e v. , NB@ZhRolsSs W. 2
2 ( Tenn. 1994) (" Wi th regard t o t h

volunaatrygcatrt ' s det er miurmpagtriesrs i atn

| hobe overturnedanmny mahterei ak evi de

"S)t;tat e v. ,Va&8m4TrSanw. 2d 465, 473 (T
f act hpdae tr i al court on I sgsi wei sn gs U
st odsitamle et eabi nding upon appel |l at
yve vi detnocepport fhaime "y, T62cE&. W. 2d
enmlh.98 8)t,, frritl, 489U. S. 107 2 (1989) (

t ereal dence t o support t he f i ndin



t er minnEmatbi ndi ng upon t he a pSpt ealt lea t

h n,s o6n6 1 S. w. 2d 854, 860 ( Tenn. 198

t er mi nati on of t he vol unt ari ness

cpmi anaoi th t he reqgui tieeme nd & c iosfi otr

oncl usnhnhveaeappeal i f t her e b e any ma t
hedeter mi naSttiaotwe.. "B r;i,t c6h2®lt W. 2 d 127, 1
981) (tThal j udge' s rsutl a megtn tvhaas ft rhee
ol unt agriivleyn h as t he wei ght of a jur
her e i s any mat er i al evi dence t o S

Onoccasi on,hacvoeu rctoanbti mae ds tt @arerd ar c
1., St at e Vv. ,Ha7rOb4 sS.nW. 2 d 3118968) 3 Iqg T
res umpotfi ocnor r e cotfn etshse t r i al couraoanilsy
eovercome on appeal i f t he evi denc
gai ntshte tcowatt' s findi.ng] S]uch a r ul
nt hiGour't i f t her e i s any mat er i al
t atve. Ki l,l e7b6roe ws . W. 2d 22 8, 233 (Tenr

(@)

I a l j udge' s findings "at t he conc
e afforded the weight of a jury v
tasi dej athgegment unl.ess t he evi dence

ai nhsits findings. Wh esr ena.t e.r i .alt .heevri

supportrit ale judge.! s. fi ntdhingg Court

firm his judgment . ")
Questioofnscr ediobfi Itihtey wi t newsisglst
Il ue o f t he evi dence, and resol ut.i
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t
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court

t hat evi dence. So |

n ot e ttahnadta rtdh iosf

enorubkeedr i al j udgd aacst .t h
t he tri al court [

f t he evidence add

| egi t |

ong as

t he tri al court''s

w'osr dfsn g eéai a fr i fad c

I be uphel d unl ess

revi ew
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i s ot her wi sger.dpe
suppression

h e evidence" st a
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assertthsa et shoul d be. Because t hi s
i S suwe dectloi meddr e £ssr eint .s o , w e bel i ev

i s one mor e properly di rected t o t h

SENTENCI NG HEARI NG

As w e have stated, reversibl e
t hesentencing p hase. The | egi sl atur
when evi ewing capital cases, d dnee e
supporit e jury''s finding o f st
ci r magat ance( sT)e.nn . Code Ann. 8 39 - 13

Addi t i onTalnlny., R.P.Cr5i2n0.b) aut hori zes a
noti caet, any ti me, error whi ch has aff
of an accusedoeghknnot r amoste do ni nf otrh en e
assigmasd err or on appeal, i n t he di

court wher e necessary t o do substan

A . AGGRAVATI NG CI RCUMSTAN

TheSt at e i ntroduacfedt lee i dl e frper dva no
conviction i n Rankin County, Mi s si s
Addi tionalll vy, t he State proved a 19
robber yrogether, t hese t wo convictic
basifsor t he jury's finding t hat t he
convi cotfedne or mor e violent f el oni e

204 (i )(2)(Supp. 1995)

11



Il n proving t he second aggravat

mur der was hei nous, atroci ous, or c
204 (1) (5%Ptatderel i ed chiefly wupon th
t hegiul t aphb. As addi ti onal evi dence

p hot ogroafp htsh e victim's body t aken a

—h
—

o mnhe car . For t he reasons appeartr
evi dewae®e I nsuftfoi csiug@mtdr tn dtihneg o f t hi s

ci rcums?t ance.

l nt hi s cwaes ea,r e pr esentedoppaht o

t oaddr ess t he constitutionaldity of

(@)
—

uestatutory agigrevmsi agcei msl A8ne.nd

Code Ann. 8 39-13-204((1) (5) provi de

especially h e
I I n t hat it
e or serious
t necessartry

as
rue
t ur
t ha
h

The ssue, as t he def endant h as
(1) t he sufficiency of t he evi dence

aggravadimgumstag@e; ;thandconstitution

aggravating circumstance as def i ned

overl ap, we wi | | consi der t hem t oge

Fora det ai | ed di scussi on and stat
" es pecihaelilnyoaugsg"'r avati ng Ci rcumdct amRoes
The Especially Heinowus"™ Aggr ava€Casgegs
The Standardl,es6s4 SNt.aCn.d aLr.d Re v . 941 (

12



Il nt he Cotur€r i mi nal Adpepf eeanldsa,n tt hce

hat he evi dence was ithhsdud d K cdre ny .3>uW

tandawod support t he jury's f i nvdaitn g

i rcumstancne.concludheguedédate twas,

uf f i citehnet ,i nt e rcmeudritatceonsi der esihobtwut
dopting, t he definition of physica
upreCmeur 8t ane v .. * Tluhea | &t a hd ecfoiunretd " s

hysiabose™[ aldat physwltiad h aiba]s equal i
uantitadi ékyent and mor e eclemalyl 4
ccompl i sh t he mur der . " 780 P. 2d a
Bnreerated t he def i ni tion o f "t or t
evempdysicanendailn pupon t he victim

e maianlsi v e and c&hsactieows . , "Wiel9loi aSnsW. 2

29 Tenn. 1985) . At t hat point, app:
ombi bhéadéd t wo defBnnmit i ¢ mhat product f
angubg@ml | i am%I1 n proving such t or t
h o wbny act s occurring at or shortl vy
hei ntermedabat t hen concl uded t hat t |
hefi nding of t he hei nous, atrocio

i rcumstance.

| n t hi s Court , t he def endant C

ourt S def i niti on of "serious p hys

nsufficiHentvi gor ousl y ur gTeust tulise ftion iate

%443 U.S. 307 (19709)
“780P. 2d 1203 (WMittathii:198894 UVUOSB8 (19

13



asTemrssee's def ini tion of serious
t he aggravating circumstance under

TheStat e, however, I nsi stgoiutsh
p hysi caablu s e beyond t hat necessary 1
applicdlelder al and state constitut.
wr i tten and requires no further def
equal vigor, ur gesTusttangeaehpneget t he

TheStat e h as a constitut otnkad r |
andapply i t se ad aat hl apw I n a manner
arbitramg capriciouxof i mfhliulcttii noant e p
Godf rve.y Geord4gdiba U. S. 4 2 0, 4 27 (1980)
ci rcumsmasicege muairnreolwy t hd @leasxons el
t hedeat h p eZnaanltt yv,." St éf A elds B8.7 78 6(21,9 83
"proviadeneani ngf ul basi s f or di sti nq
whi ch t he death penal ty i s i mposed
i s notEUr man V., Gleo& gWw.as. 2 38, 313 (
concurring)

As a constitutionally necessary
Eght mendment |, t he Supr eme Cour't h a
°T h edfee n d t suggest s, but does not
required t o ma k e t wo addi ti onal det
aggravadimgumstance: (1) t hat i ctahlel
i ntendedi nf |l i ct such " serious physic
abuswas i nfl icted before deat h. V
def i niti on o f "seri ous physical abu



narrdadwe sentencer s’ consihdep@bhgomnmn o
smal | emro,r e cul pabl e cl ass of h omi c |
preritt cl assdeoaft h- el i gi blite Pnuu rl deeyr edrag .r
465 u. S. 37 (1984) . A proper nar:-tr
t hougt me def endant s wh o fal |l clwa s i
deat h-el igible def endant s manage t o
who ecei ve it wi | | be among t he wor st
areparticul arly serimuldge e atfhorpewt
pecul i arly appGopogpgave, G4aBglas. 15

TheUnhe &t at e s Supr eme Cour't h as
t hest atut ory | anguage of t hhe aggr ava
Maynard v . ,Catrhtew rC oguhrtt opi ned t hat "
or cr uel aggravator woul d b e cons:t
construed to require tortwure or ser
356364-65 (1988) . The Cour't acknowl
of torture or seri ous physiocal abus
construtchawonwoulcdbnstituti onalld.ata@é6
gttt oilsy Wal t on v ., A4r9 7z oUn.aS . 6 39, 6 52-55

Ot heerourts reviewing statutory &
si mi ltaor t hose of Tennessee have uphe!
rel i aaoanesuch agguw advaa tcohr sv.. ,0O k5l8a hFb. 484d7
1468-(6190t h Cir 199690 att uemti t omgmand
mur diemvol ve "torture of t he victim o
costutionaktltmi s sB abtltel)e; y . 1BelFo 3d 15,

15



t @i r . 1994) ("' some ki nd of t or t ur e
suf ficient l i mi t i nBge]lr tcoolnostttriu, cvt8i 80B
2d50 3, 1526- 27 ( Lttt .htiCrit,r .4 9179 8U9.)S,.
990) (FIl ori da' s Il i mi ti ng construct
a "consciencel ess or piistn d & sess scar
rtuowowsthe victim" Svtaast ea pw.r, o B5e6a2t) g A
6 0, 1066 ( Conn. 1989) (for t he mur
dt o i nvVvdehvententi onal i nfl icti on
rtuméove and beyondi | yadhcacco mpeaong $ &
der | i higi @Ggfi ner v,. 68t2at &s&o. 2d 12309
fenied, o u. S. o, 115 S . Ct . 3
mi tiinmgstructi on t hat urredgeu itroe d b et
onsci enmncelpeadss | ess crime whioch 1 s
evictim" was Sappeowed)G756Ff ISn W. 2d
0198 8t)t, teriti, 490 u. S. 1113 (t he m
eri pbohgsical abuse"™ and e" enwirddeenrc ev it
a s | : : : beaten or evi dence t hat
Oa victim" i s Suafecvenbagi S. E. 2d
C199 2)rf. feried, o u. S. o, 113 S .
physitoal ur e occaurpe nwhiesn subject t
y si cal abuse'’ and ''aggravated b at

Wedecl|l tmel opt t he def i ni ti on o f

c

seét out by t he Ut adt Stuer e . maedTe@tatwlr

adefinitiaamwprMfavi e gui dance t o a

yoniat whi ch our st at utTeh &tl a he asdtya tp

16



suiemut tpeovi ded t hat a knowing and
rst-dengmaer puni shabl e by death

mmi titred amrspecially heinous, atr
cept i odneaplrlayv e d ammayn noefr ,wh i c h mustb¥ype
ysi cal tortur e, seri ous physical

the victim before deat h. " Ut ah Cc
8 8) A's t he Ut ah Cour't not ed, t h
i nt erpreted S o broadly as t o des
Il nstantaneous death and, t heref o
ec |l as s o f of fender s subject t o t h e
16 . By contrast, Tenn. Code Ann. 8
nstruotfi o"nser i ous physical abuse"
cessary t o pr oduce deat h. "

As dsicussed above, Tenn. Code A
rroawvmsd def i nes the meaning of "hei |
at he act mu s t i nvol ve "torture ofr
amecessary to pr'odarcteln adee abtehen def i
fl i cti on o f severe physiocal or m e
or s he remai nsnsaliiovw®st .aatned vc.o ,WiddaO0
wW. 34 7, 529 ( Tenn. 1985) Because
rdsSseri ous physiocal abuse, " i te n
gi sl aitrutreend e d t he wor ds “s et be|mN
met hdiinsgt i nct from "torture." The
ttef degr ee. The abuse must be ph
di t mu st b e "beyond t hat" or mor e

17



pr odudceeat h . " "Abuse" i's defined as .
whi ch ma k e s "I mpr oper use of a t hin
manneontrary to the natur al or Bl aghl
LawbDi cti olnlar 6t h ed. 1990) We fin
statuwtoensti tutionally sufficient t o
subject t o t he death penal ty.

The ssue r eemtahi énhse wehv i denc e I n t
suf ficiteont uphol d a finding of t h e
circumst amwee wel | under st and t sa rae a
“"hei noatsr,oci ous, and cruel™ t o S 0ome
pur pot e deme ammhnhokz e t he or de al t hi s
experienced. I n our vView, however,
notordinarily conutriebut é sét obous p hy
withihe meaning of t he statute. We r
mur deommi tt ed i n t he perpetration of
a deatihg-iebllodg f ens e. Such a resul t,
suf feincyil nar r ow t he cl ass o f perpet
di stingui sh t he "wor st o f t he Wor se
musber eser  vied8t at eMvddl| e b r8o400k sS. W. 2 d 3
1992) .In al ar mveamd wi t h t he s ame d
appearwegmus:t reject t he concl usi on
evi denicnedt hi s case constituted "t or
abuse beyond t hat necessary t o prod

1

8



Aswe consi der t he circumstances
di mi ni sh w h at sur el y mu st have been
ex per i efnocre t he v iokktti massur edl vy, t he
rrepr ehenisni btl hee pur est sense alfl rtotheer s
are. Howevehrgggr avating CcCircumstance
reserfved application only to those ¢
contr acsatn, b e articul ately det er mi nec

t he wor se."”

As previously stated, t he d ¢eh e |
evi dedoes no-t support t he j ury's fi
"especimdilnwyous, atroci ous, or cruel
consi dered t hi s contenti on and conec
haveli scussed t he evidence I n t he r

juryfsndingheof" hei nous, actrruoecli"o ws ,r cau

Fort he tadaggdavating cCi rcumsAtnaan c
39-13-204(he¢ (8prodobeed t hat t he defe@emoc
Mar czh8 , 1991, if sr soims st ijhpep IM wher e h e W
|l i f s ent ence f or mur der . cUimasceagal

i mposi obf onhe de atuhp opne naa Iftiyn di nmgu rtdheart

commi tbtyed he def endant whil e t he def
orin a pl ace of l awf ul conmnfeif eaammemt &d@
from | awf ul custody or from a pl ace
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Il n ourvi

e w,

h

2

0

e record

bef or e

j usti fi cfadrn ohhe jury's finding of
circumst amBaes e d on our pri or applic
requi sites simply h & wv,et. 1 n,0oStt abteee nv . meHt a
896S. W. 2d1 094 ,( Tenn. 1995) ( mur der c camr
prisomnrusty,” was i n constructive <cu
St atve. Suti7Teén S. W.7B6d/ Teegn,. 119 8:8iyi, 4 97
U. S1031 )((1me9r0Od commi t t ed whi |l e def en
l awf oadnf i newoernktnga;n St a8t6®8 W. 2 d 7 05, 71
Cri mApp. 1993) ( mud dar i agmmietfteen d a nt ’
| awf ul custody o f pol i ce of fi cer f o
I ssimple--"during" as used rioguh ¢ th te ts
cont i nwuoafn c'e The end of t he escape m
statas an "escapee." Al t hough Odom
by no stretch can w e sray ot @t duthien ¢
def endantc'aspe from | awf ul confinemen
escapeom | awf ul custody or from a p
Wh e i e commi tt ed t he mur der, Odom' s
fact Fekt tvtrrypli.
B . DR. HUTSON"'" S TESTI MON

I n mi ti gati on, John Hut s on, P h
psychol esginegt 1975, t e s teiffied @ dt f or He& h
t habhe had i nterdweifewad ntth e e occasi on:
me et i nHgust,s on glheaaand ch e deffiernsdtantw'ed v e



eemhaoti c. He opi ned t hat t he de

owaparental ifni gemegstaolwaandd mot her s i
ef ound it signi ficant t hat t he vict
S "son. "

Hut somel at ed t hat t h & ed epfmeongdraenst s
esbostil e, def ensi ve, sull en, and a
val uapi oanes s . Concerning the defen
est i fti eadt t he def endant “has never

i gni f ipcsayncthi at ri csdcbBoasewoul dibme ali

i sabi |l ity t o appreciat e t he wr ongf
mpaht s abil ity t o conform his beha
h e l aw. " Hut son opined further t h
i agnosed as a personal ity di sor der

During the eval uati on process,

omh e def eAs amnh e def endant 'tso caosukn sHe

]

b ousto me o f t he det ai | s off attehi 86bjphe s
ear sgaayound s . During a jury-out of f
ouns el attempted t o show t he rel ev
heval uati on. The tri al court S ust

h e testi mony.

Thedef endant hiantshhes t s r ital court

ef usitmg admistosn Htue st i mony concerning



pesonéaistory. We agree wi t h t he Co

i t sconcl utshiaotme t r i al court di d, i nde

TennCode Ann. § 39 -rod -s2t0oc4 ( a)
extenthe admi ssibility ofpi Paisckant e
proceeding,; it provi des

I n t he sentencing proceed
evi demag b e presented as t o
matter t hat t he court deems
t ot he puni shment and ma y i n
butnot |Ibiemi t ed t o, atnhde nat ur e
ci rcumst amcetshe cri me; t he
def endamrth'lag acter, backgr oun
history, and physical condit
evi dentceendi ng t o establ i sh
rebutthe aggravating Ci rcumst
enumerianesgubsecti on (i) and
evi denceendi ng t o establ i sh
rebuany mi ti gating factor s.
suclkvi dence whi ch t he court
t o have probative val ue on t
o f puni shment ma y b e rece
reperdlbesy b ity wbrissibilbity rater
the rules of tvidenoe, provi ded,
t hathe def endant i s accorded
opportunbtyr ebut any hear s a
statemesmt sadmi tted. Howeve
t hhi ssubsection s hall not
c onrsuted t o taor i z ee t h
i ntroduction of any evi dence
i nviol ati on o f t he constitu;
t heUni ted States or t he const
o f Tennessee.

TennCode Ann. 8 39-13)2@epMmacs) 6Sapped:

sat ut expressily exempt s evi dence add

proceedfir ngm t he usual evi denti ary r
concerning a capital def endant ' s p e
woulcl ear |l vy b e admi ssi bl e under t he

22



courtrwling I n t hi s regard was I n
statutehmsmi st akabl e | a mghwafgien d tWa s c

har ml es s under t he standards o f T en

C. NONSTATUTORY MI TI GATI NG C

Een t hough t he def endant ' s ote x g

per mi ttedtesti fy h e deteasitl fy gener

certaasapect s o f t he def endant ' s S
condi ti AAn.summary o f t hat testi mony
opini oWiht h this pertinent, b u't spar s
t hedef endant submitted sever al wr i tt

nonstatutory mi ti gating ci rcumstanc
accept any o f t he reqguested i nstruc
begiven to,thmhdijngr yw hat t he i nstruc
woul adequately cover t he reqguested

contends t hat t hi s ref usal constitu

Wi t h t he enact ment of Tenn. Co

tri aclourt s are now required atnomiitnisgtart

crcumstamaiesed by t he evi dencéet abp
sent endiemg i ng, or bot ho pll @adher d s s
per specthiowe yver, a bri ef overview o f

2 3
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703 . W. 2d @adcc dSnté:t e vV, 8az23esS. W. 2d 253

19949t.at e V h, B8BiM. 3 d 1, 15 (T&gmat e 1

Wr i gh7t56 S.6V.92,d 674 (T8hnateKidsdg)L;8 S.

241, 249 (Ténn. 1986)

Il n 1989 t he Gener al Assembl vy
Sent encRienfgor m Act of sl1letxci8 @ n g oTvheer n i
I nsutcrb nsi n capital sentencing hear.
appar ees$ponHsaer ttmoa nT e n n . Code- A3 N208(e

1989)Presenhéysection as r evicsoend aprria

revisi ons ar e italici zed)
Aftercl osing argument s i n
sentendtiemagi ng, t he tri al j u
shalilncl utdte iinmet ructi ons f or
t he urtyo wei gh ananfgonsi der
bl st ad muy a g girga v at
circumstsaenncdorth i n subsect.
(i) whi ch may b e rai sed by
evi de nacte ei t her t he gui |t
sentencaiemg i ng, or bot h. T
tri agludge itlsshalnilcl ude i n t he
i nstructioonsthe jury t o weigg
and consi der any mi ti gat.i
ci rcumstances rai sed by t he
at ei t hertr t he gui |t or sent
hearing olrti biolt hitliie,
bt It |t Fivited th, those
chrerrstarery set fortb b subsectiong
it syy St ate v., NE8EShoM.s2d 722, 7B9A9 BFE
wherae cr i me commi tted under t he ol d
l aw. The Cour't seemed t o recogni ze t
statutrequired t hat a speci fic n c
ci rcumstlmemcer esented f or consi deraat
i nstructi Dmef eddt i n t hat case, h o
presemmtieedh an opportunity to do s o, (
t hat any such mi ti gating ci rcumst an



| . bo distinetior sl b ity
breed ritipating cirerrstanreesy 14
Cobortd b subseotion (J) &b those
w ' ' idtnce
| J
f

s

e

i ! t

I n tructamdas t he manner of

ar i vanga sentence shall b e

i n t he or al charge and i n wr

the jury for i ts® deliberatio

Pr opee stoilouo f t hi s i Sssue requi r

t hest atut e: i n doi ng s o, our par amo
ascerttahen | egi sl ati ve i nt ent Stnadt et o
Bobo727 S. W. 2d 945, 9b@nd TennSt aner
l n¢. 738 S. W. 2d 6 2 2, 623 (Tenn. 1985
gat her ed from t he natur al |, ordinary
of t he | anguage used i n Bholo 582 at 8t W.
95 2We aver V,. bWodo dSs. W. 2 d 6 9 3, 6 95 (Te

|l nconstruing a statut e t he Co
every wor d, phrase, cl ause, and sen

| egi sl atiunrtee'lsti.t ed Canners,, @8N0 .S.vwWw. 12

527 (TenncCi i986jF ; Caryville yv. 66amgb
510512 ( Tenn. Apop 1983) . "Every w
presumedhave meaning and pur posef aed
i f doi ng Se) does no-t viol at e t he

Legi sl atMwmrre.h" v . He&a2dér Sow. 2d 19 3, 1 ¢

Furthermostashoel d b e construed,t hdt

Tenn. Code Ann. § 39-13-204(e) (1)



t

SC o mp b nreptas ar e consi stent and r e a

p hr assehsoul d b e har moni zed, wher e p o
|l egi sl ativel di.nTentonstrue the statu
speciifmgtructions on nonstatutory mi
i gnot ke | anrgeufaegrer i ng t o r equestecdeixn
t o | ast sentence o f Ssubsection (e) (
basic rul es o f statutory construct.i
Further mwdhreem, t he |l egi sl atur e m
c hangen a statute t hat h as been t
constr ucatsi ovmm,s t hi sHattama@a3xx. W.n2d at 1
t hec ases Ssubsequent t o it , t h e hla ebgei esn
ful laywar e of t he judi ci al construct
al t etrh e IHaawn.b vy V. ,Mc5ba9n iSe IwW. 2 d 77 4 7 7
Whenhe | egisl ature amends a statute,
t ochange t he | aw or t o cl ar i f yuaigte.
referrtiongi nstructi on on nonstatutor
andt he f act t hat t he meani ng o f t he
outin judi ci al deci si ons, it i s r e e
| egltaur ene ant t o modi fy t hi's Court ' s
i sste.To t hese principl es w e mu st e
TheCommi ssi on Commenh he @@ D 88 usaiem
§ 39-13-204 do not , however, i ncl ude
stat utmirtyi gati ng c imocnugmhsea amlhtcarmsg eas t h
not e I n t he statut e On t he ot her
t he Penal Code Revisi on Subcommi tt
as rrequiring t hat upon speci al req
on al | mi ti gating factors rai sed b

Undeprr i or lcaaws,e t he mi ti gaei @ gt i @awe

2 8



sucti ©hat cr i minal statut es mu s t

v oorf t he deKenwgdant S6E&EBe S. W. 2d 184

78)

|l nconsi derofmgt aé |l above, iwe srceaapc
ncl ushamn I[tehgei s |1 at ur e itnmntieaddead utrht et

g urynomstatutory mitigawhem rcai < ac

I demanae péeccally requested by ei th
f endanlth.e tri al court fail ed t o h
ndat e; t hi s fail ur e constitutes r

Il n addi ti on t o hi s ar gumemsd e
structi ons ar e statutorily requir

eenstructicomstarteut i onal welrmequWeed

t hhi s cont ettatoen .v . | Hhu8t9c8h iWs. 2 d 161,

enn. 1994) , w e hel d t hat “neithertr
r t he Tennessee Constituti on reqgu

b mi t non-statutory mi ti gating cir

of as "statutory"utagntd i"nmn otnhe tsadn s e
t hel atter h ad rel ati v el byeucsae s hgn
j ud gwea s not required to i nstruct t
statut orayc"t or s . Thi s s lhapmeechte pr
cl af deby T. C. A. 8 39-13-2033 [ si c]
t hat hpudge i nstruugt otnhal | mi ti gat
rai s e&g t he proof . Obvi ousl vy, a
reqgui raesd t o t hose factor s whi ch
natur e

aybliennnessee: PQraicmii rc el Practic.,e i
2. 45 ( Supp. 1995)

29



Two i t ems remai n: (1) t o S ufroma

det er mi ni ng whet hertr a circumstance
of | aw; and ( 2) t o provide, t o t he €
gui dance to the trial court rregard.i
mt i giantgc i r cumst ances. Obvi ousl vy, w |
"'mt itgian ga's a matt er o f | aw depends i
evi denpcreesent ed. e r Fhaart bt ehti ts cl assif
det er micasae by case rat her t han by r
for mul a. Thus, our di scussi on mu s t
The o ri al court shoul d keepLoicnk emt

V. Ohitoh a't "t he Ei ghth and Fourteenth
sentender ,al | bruaers tt h ki n d of capi tal
precluded from considering as a mi t
def endacnhta'rsact er or record and any o
of f ense t hat t he def endant prof fers
t hamdeat h. " 4 3 8 u. S. 586, 6 0 4 (+109
fortivri, any evi dence rel evant t o t he
cul pabil ity shoul d b e admitted as a
t hepenal ty stage of ' ©awietdelhatsr ibael
admi t ted rel evant on twhheb € i s snuiet i ©
Conver sevinyd ¢ hat does not bear on
character, pri or record or t he circ
rel evamtd may b e excl uded byt Dbé ot w
Lash| &y 7 u. S. 2720 c(klex23B; U. S. at
Examplef evi dence f ound t o b e r el e
ci rcumstances ar e: MmMent gl vietdagBddatv
302328 (1989); physicali_dabdisfef iacsu lat
hi st oErdyd,i,n g4s5 5 u. S. at 115, and e tho t



crcumaeteesxi st , t he j ury h as t he fre.
mi ti gatwenght t o t hos ee fassmpteac s sc hod r aac
recoadd tthoe ci r c umstthaeen od d§ eonfs e as t he
tri adourt I s no-t free t o, I n ef f ec

excl uding such evidence fromEdfOdengs

Okl ahom8gb5s u. S. 104, 110, 114-15 (109
tri adourt , themci ddhet d hdeshol d g ue ¢
evi dence proffered i n mi ti gati on i s

Evi demd¢ e a dnetf'esn dbac kgr ound and
consi deeleevant because defendants wh
backgrounwho have emoti onal and/ or r

cul pahblhen def endant s wh o hawBeoyade

@)
@

foro94 U.S. 370, P8APRYy401290W.)S.

Li kewitshee, circumstangamsti cul ar of fteon
e mp hastihzee di f f erdfrrcmma@®erisn andEddiimgdss.5
U. Sat 112. I n e s s e nocfen, f otrhmeastei okni nadr:

rel ev aoartcause i n capital cases t he
humaniutmnyd By i ng t he Ei ght h Amendmen

consi deroaft tdn®r act er anfd trrkee oirddi vi du

and theircumstances o f t he p arst i @

constitutimomwmahiaspegnsabl e part of t he p

peal toyfeadt h Wob ods on vV . No,r tgh2 8C al .oS .i nz

(1976) (emphasi s added)



Oncda he tri al cour't h as det er

cr it ertihaa,t a circumstance I s a mi t i
whet hehe ci rcumstancaséea s &dbsy ht eheen e"vri
Embeddaead Teandé&ade t he rul e t hat "t h
ri ghto have every i s sewe boef tefhvaicd e nrcae
mat er itaol hi s def ense submitted t o

i nstrucbyonbe jSutdagtee.T"m o mp s50ln9 S. W. 2d

( Tenh975). The tri al court shoul d

det er mi whegheri rtoheet a o c e h as been r
evi dence. Onc e t he tri al court dec.i
i's "mi tigating" i n natur e danids etdh ahy

evi dencéeé¢, becomes a mi ti gat iamgt tce r c

| a w, and t he tri al court mu s t i ncl u
jury nstructi ons ar e critical i n e
sentencing deter mi nati on t hat i s d e
thsrebbility, t he jury mu st b e gi v e
t hhoseircumstances of faptal bgef ©hed
justi fication f or a sentence | e s s t
partgesiring such an I nstructi on

i nstruction in writing to the tri al

We c o me t o i loadf ptoh 4 statut e w h
"Nodi sti nehihoimbe mad e bet ween mi t i g a°f
setf orth I n Subsecti on (j) and t ho

evi dewhbech are specifical. |l yt or éou etnds

3 2



t

a

S

t

w

he ur'y. 'n ourt heewegislature i nt eamnd
mandate to the trial court t o pl ac
t at utaonrdyn s uadbpry- - on equal footing

hetatutory nciitricguamsitnagn ¢ e s are s uibmi

ritiag t he statut e requires, t he
i rcumstansed by the evidence and p
avimgtigating value must , upon def

equeasal so be submitted to the jury

et hi nk t he tri al court I s p o odt ihjbu rt
h at reqgues:t was umadad . h and arf usdhgoe i de
art (i es) maki ng t he reqgues:t. Onl vy
n d t he spir it of t he statut e wi | |

o] attain t hat degr ece of i ntegrity

Wedeem TCeondne. AZ - 13-204(e) (1) t
i gni ficdnt .requires, i n our vView,
r af tseod t hatt hwehyenar e <consijduerrye d tbhye tsh
i ti gaci mgumstances are indistimngu.i

S

I ti gating Ccircumstances.

Thel anguage o f t he requested [

af o ulf constimandanas or IleasawablHisrhsetd,
Vi, section 9 , o f t he Tennessee Con
t hat "1t ] he Judges s hall not c harge
of fact , b ut ma y state t he t esti mon

'Tenn. Code Ann. § 39-13-204(e) (1

33



ur p oac fe t hi s provisi on I s t o pr ovi
mparti al tri al j udge and t o preser
f - f acif hepsues p ® ar e accompl i shed by |
ourftr om i nf ltuheen ciunrgy' s del i ber at itdre:s
vidence I n t he manmner of Engl i sh C
f t he evi dence, or i nstructing t he

oncl ustioo nbse dr awn fromTwihse ve.vi Kemsa

t .S . & M.p . B.6 S. W. 107 4, 1A~ y(TdHmM.g

3Tent(4 Hum. ) 154 ,S als5sb5e r( 1v8.4 3A)v:er i t,t

39S. W. 2 d 4 2 2, 430-31 ClTeoknerrApp .71D

w. 2d 535, 54 2 ( Tenn. App. 1986)

|l nt hi s case, t he def endant S ubm

pecijaullry i nstructions on nonst@t ulthee

OO0

O ®©- @3y T=sO-~
30 0

]

'Def endasnpéeccsi al i nstruction reque
rcumsit ssmogoe ci rcumstance whi ch oefx tteh
m e even t hough it i s n ot a | e g al
'S speci al I nstructi on r
ami | y b aacbkagnrdoounandepnpth ,i
y ot her Ci rcumst anc e
t

mgating ci rcumstanc

—_— —

= O I T

S speci al i nstructi on r
i ng ci rcumstance ment al
ven tfhao u g hb etldioteny ttuhteo r v a g
t he defseunfdf aenrti ewga sf emoeem t a |
di stur bance. "
nt' speci al i nstructi on r
a mi ti gat.i ci mac @ nhsatt a ntchee eavci cdues e
m, was abused both mental | vy and
Def endasnp€csi aruct nsehth reqguest 5 : '
et htehrer e amégmici rgumstances, y ou |
edf endant |, Ri chard O m, conf ewns e
mor s e f or hi s acts a as ked f or
Def end asnpte'csi a l I nstr t i"d&mnw eme d lhe
asbeen pr oof by t he def endant , Ri
i r cums twahniccehs ar e nont tlhiestsadad é ssé€ emi t i

o wmw
o

® - =

do
nd
uc

n
n
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| aguadgae S 0Oome of t hese requested I n s
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i aclour t made f i ndi ngs o fh afta ctth,e id.eef.e
ment al probl ems, t hat h e h ad conf es
andsought hel p. We observe t hat

i nstrucaomomist i giat ¢ mmso famem® sconstitut

of hi s case i n t he penal ¢ty p hase; h o
i nstr uctthiaotn i mpl i e s t ot hhdet jgualy ¢ dat
or bel i ¢ Wtaescertain f act s have been e

under our stat e constitution. Cr @aenn

Br ow®2 3 S. W. 2d 187, 119949 4+ Ttesn 158t a A p p .
Al |,en6 9 2 S. W. 2d 6 51, 6 54 ( Tenn. Crin

SUMMARY

1. Thhde andard f or appell ate re
rrul i nogns s uppriesssuieosn i pr ¢ pmender ance of

standar d.

2 . This Court | eaves to the Gen
whet hero eqruei r t he el ectronic record

I nt errogations.

S taarnec enso | e s sy owworrnteniyd eorfat i on t
i n t he statute. "
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3. The “"heinous, atr ocirmavtsi, ng
i rcumstancenst i thuotwieovnearl,; t h e f acn ot

uppor:t t he Jury S finding o f t hi s

4 . The evidence does not suppor

hedef endant commi tt ed t he mur der d

ustody.

5. T h e tri al court' s r ef us al

S testi mony constituted reve

6 . The "no distinction" | a n8g3u9a-g

3-204(e) me ans exactly w h at it s ay

Ac cdoirngltyh e conviction upon t h

egr enaur der (fel ony) i s affirmed.
| ectrociusi oomcat ed. The cause i s
entenbeaging to be conduct ed i n a o

pi ni on.

ADOLPHO A. Bl RCH, J R
ONCUR:
ei d, Whi t e, JJ .
ONCURRI NG/ DI SSENTI NG SEPARATELY:
nder son, c. J. ; Dr owot a, J .
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